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The Economy Today - Wisconsin
§ Foreclosures down (22% year on year) Realtytrac.com

§ Unemployment down (4.0% in Dec. 2016)BLS

§ Overall bankruptcy petitions at a 9 year low
§ 16,800 petitions vs. 15,600 in 2007
§ Peak was in 2010 (30,000)

From Milwaukee Journal Sentinel, February 1, 2017
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But … There Are Storm Clouds
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What is Bankruptcy?
A procedure overseen by a federal court that allows a 
person to seek immediate relief from creditors, 
provides for an orderly liquidation of a debtor’s assets 
under the supervision of a court officer and provides 
the debtor a “fresh start” free from most of his or her 
debts.
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Purpose
§ IMMEDIATE RELIEF FROM CREDITORS

§ FAIR AND ORDERLY LIQUIDATION OF ASSETS 
AND DISTRIBUTION OF PROCEEDS TO 
CREDITORS ACCORDING TO THEIR RIGHTS

§ “FRESH START” FOR THE DEBTOR
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Policy Goals
§ [I]t gives to the honest but unfortunate debtor…a new 

opportunity in life and a clear field for future effort, 
unhampered by the pressure and discouragement of 
preexisting debt. Local Loan Co. v. Hunt, 292 U.S. 234, 244, 54 
S.Ct. 695, 78 L.Ed. 1230 (1934)

§ Part of the social safety net
– One study says 62% of bankruptcy filings were linked to medical expenses

§ Benefit to the economy
– Encourages people to keep working
– Reduces incentive to migrate to the underground economy
– Helps keep the peace
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Sources of Bankruptcy Law
§ U.S. Bankruptcy Code of 1978 (Title 11 of U.S. 

Code)
– Federal Rules of Bankruptcy Procedure govern 

process
– Bankruptcy courts in each federal judicial district
– U.S. Bankruptcy judges have power to decide issues
– Administrative process carried out by trustee

§ May intersect with relevant state law and
§ WI Administrative Code -- PSC (Admin. Code 

Chapter PSC 113)
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Types of Bankruptcy
§ Chapter 7: Immediate Liquidation (Personal)

– Court-supervised procedure
– Trustee collects assets, reduces to cash and makes distributions
– Debtor gets to retain certain exempt property
– Secured creditors have certain rights
– Unsecured creditors collect only if there are assets and creditor files “proof of 

claim” with bankruptcy court
– Debtor may be released from liability for certain dischargeable debts

§ Chapter 11: reorganization (Businesses)
– Ordinarily used for commercial enterprises
– Debtor/business files reorganization plan within 120 days after order 
– Creditors have right to review and evaluate plan
– Debtor repays some obligations and discharges others; right to terminate 

burdensome contracts and leases

§ Other
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How a Typical Bankruptcy Works
(Ch. 7)

§ Case begins with debtor filing a petition with 
bankruptcy court.
– Creditors -- including utilities -- should receive 

notice of the petition filing by the clerk of the 
bankruptcy court.

– Automatic Stay upon date of petition.
– Impartial case trustee appointed 

• Trustee administers case and distributes assets.
• Trustee granted “avoiding powers.” 
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What Happens Next…
§ A meeting of creditors is usually held 20 to 40 days after petition is 

filed, which debtor must attend.
§ Proofs of claims of unsecured creditors (including utilities) must be 

filed with bankruptcy court clerk within 90 days after the creditors’ 
meeting.

§ If debtor’s assets are exempt or subject to valid liens, there will be 
no distribution to unsecured creditors.

§ Actual distribution of debtor’s estate is governed by Bankruptcy 
Code, which sets out an order of payment of claims in accordance 
with a hierarchy of six classes.

§ Discharge releases debtor from personal liability for discharged 
debts and prevents creditors from taking action against debtor
– Reaffirmations
– Some debts not dischargeable
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Chapter 11 Process
§ Case preparation
§ File Petition
§ First and Second Day hearings
§ Case Administration (3 to 18 months)
§ Plan Proposal 
§ Plan Solicitation
§ Plan Confirmation
§ Exit and Post Confirmation
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Chapter 11 Milestones
Debtor Files Petition, schedules, statements
Creditors File Proofs of Claim (BAR DATE)
Claim Objections/Reconciliations
Plan Vote/Confirmation
Distributions
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Bankruptcy Timeline and Terms

Bankruptcy Filing
=Petition

Discharge
Plan Confirmation
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Prepetition PostPetition

90 Days
Preference Period

Stay After Bankruptcy

Bankruptcy Filing
=Petition

Discharge
Plan Confirmation



Automatic Stay
§ The “automatic stay” prevents creditors from 

taking further actions to enforce their claims, 
including proceedings to:
– recover a claim that arose prior to the petition
– enforce a judgment against the debtor
– obtain possession of property of debtor
– create, perfect or enforce any lien against the 

debtor’s property
– includes perfection of a statutory lien on unpaid 

utility charges by placement on the tax rolls.  
§ Set-off any debt
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Communications With Debtor
§ Collection calls made and letters sent after 

debtor has filed bankruptcy are violation of the 
automatic stay
– Can result in imposition of punitive damages

§ Not all communications with debtor are barred
– Monthly account statement if informational
– Requests for voluntary payment or reaffirmation are 

not barred by the automatic stay absent coercion or 
harassment by the creditor
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Proof of Claim
§ The notice of bankruptcy will provide a deadline for 

filing proofs of claim or instruct you not to file a proof 
of claim unless you receive further notice. 
§ It is very important to file your proof of claim before 

the deadline; otherwise you may waive your claim .
§ A proof of claim is essentially a lawsuit against the 

debtor, in lieu of filing a lawsuit on other courts.
§ Utility arrearages are unsecured; pay-out likely 

pennies on the dollar for most large commercial 
bankruptcies
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Claims
§ CREDITORS HAVE CLAIMS
§ CLAIMS COME IN THREE VARIETIES

– PRIORITY
– SECURED
– UNSECURED (includes utility arrearages)

§ A CREDITOR WHOSE CLAIM EXCEEDS THE 
VALUE OF ITS COLLATERAL HAS BOTH A 
SECURED AND AN UNSECURED CLAIM
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503(b)(9) Claims
(Ch. 11)

§ Bankruptcy Code section 503(b)(9) included as part of the Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005 

§ Provides additional protection to certain trade creditors by allowing suppliers of 
goods to assert an administrative expense claim for the value of goods sold and 
delivered to, and received by, a customer in the ordinary course of business within 
20 days of the customer’s bankruptcy filing. 

§ Will require separate Proof of Claim
§ Will require documentation to demonstrate “oridinary course” (i.e. invoices or 

screen shots of billing history)
§ Utility “services” that may be deemed “goods” (under the UCC) are eligible

– Electricity and water
– Not wastewater or fire protection
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Utility Specific Rules
§ Debtor Protections (Section 366(a) of Code)

– Utilities may not cut off a debtor’s service after 
petition is filed

– Utilities may not discriminate against a trustee or 
debtor

– Utility (probably) not required to reconnect service if 
service had been disconnected prior to petition

§ Utility Protections 
– Utility can require “Adequate Assurance” (20 days)
– Prior deposits held at time of petition may be used as 

set off against arrearages 
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Adequate Assurance
§ Utilities can require a deposit (or other means of security) to 

provide “adequate assurance” of  post-petition payment.
§ The utility may take action to discontinue service if adequate 

assurance is not provided within 20 days of the order for relief.  
[Note:  In a voluntary bankruptcy petition, the order for relief is at 
the same time as the filing of the petition.]

§ What constitutes “adequate assurance of payment” may vary from 
case to case; either the customer or the utility may request a 
hearing to modify any adequate assurance provided.

§ In Wisconsin, the normal guideline used by most bankruptcy courts 
is to utilize the PSC rules regarding deposits.  (A utility may require 
a deposit of the two highest consecutive bills during the last 
twelve-month period.  Matter of Dieter, 33 B.R. 547 (Wis. 1983)).  

§ The utility should request the deposit by written letter once the 
utility has been made aware of the bankruptcy filing.
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Administrative Priority 
§ Utility bills are an administrative expense
§ The Bankruptcy Code deems utility bills 

incurred for service after the petition date to 
be an administrative expense with first 
priority. 
§ In other words, utility should be paid for post-

petition service.
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Prior Deposits
§ Utilities may hold a deposit from the customer at the time of the 

filing of the petition of bankruptcy.
§ The deposit held by the utility is probably subject to the rights of 

set-offs under  §553 of the Code.  
§ That means utility can apply that deposit to the amount owed to 

the utility at the time the bankruptcy petition is filed.  
§ However, §362(a)(7) requires the utility  to seek a court order to do 

so.
§ One court has held that the utility may utilize the deposit without 

obtaining a court order.  Brooks Shoe Manufacturing Company v. 
United Telephone Company, 39 B.R. 980 (Penn. 1984).  But the 
safer route is to seek a court order.
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Preferences
§ In large bankruptcy cases, you may be at risk for 

a preference claim for all payments received in 
the 90 days prior to the bankruptcy. 
§ Trustee (or agent) has two years to bring claim.
§ Utilities have a good defence: “ordinary course of 

business”– requires proof of regular invoices 
over substantial period prior to petition
§ Worth fighting, rather than “settling”
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Post-Petition Perfection of Liens
§ Section 545(2) of the Bankruptcy Code prevents 

an unperfected statutory lien from attaching to 
debtor property after the bankruptcy petition 
date (unless state law allows exception)
§ A 2001 Wisconsin bankruptcy case held that a 

utility cannot perfect its lien on unpaid utility 
bills after the date of a bankruptcy petition.  
United States Leather, Inc. v. City of Milwaukee, 
271 B.R. 306 (E.D. Wis. 2001).
§ This was tested again by Reedsburg Utilities in 

Grede Foundry case (Reedsburg lost). 
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After Grede…
§ Delinquent utility charges that are not yet on 

the tax rolls as of the date of filing are subject 
to the debtor’s avoidance powers and are 
thus treated as unsecured claims, and not 
payable out of the proceeds of sale
§ Pre-petition charges cannot become a lien 

until November 16th of the year they were 
incurred.
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PSCW Rules
§ The Bankruptcy Code does not modify a utility’s duty to 

follow the appropriate rules of the Public Service Commission 
for disconnection of service or treatment of a deposit 
received from the customer.

§ The PSC generally expects utilities to act quickly in the case of 
a bankruptcy proceeding.

§ In one case, the PSC did not allow a utility to write off a 
portion of a debt incurred by a company that went bankrupt.  
The PSC held that the utility could have acted more quickly to 
require a deposit or to disconnect service and thus should 
not be allowed to amortize to ratepayers the entire loss 
incurred.
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Deposits
§ Utilities may not require a cash deposit or other guarantee as a condition of new residential 

service unless the customer has an outstanding account balance with another Wisconsin 
utility accrued within the last 6 years and for which there is not in existence a payment 
agreement or arrangement being honored by the customer at the time the request for new 
service is made.

§ Customers subject to deposit requirements also have the right to set up a deferred payment 
plan or provide in lieu of the deposit a written contract signed by a guarantor.

§ Deposits may also be required of existing customers under certain circumstances (e.g. 
service to the customer has been disconnected within the last 12 months.)

§ Written explanation must be provided.
§ Deposit must be reasonable, and cannot exceed highest estimated gross bill for any 2 billing 

periods selected by utility, or the highest actual gross bill for any 2 consecutive billing 
periods within preceding 12 month review period.

§ Deposits may accrue interest, at rates determined by PSC.
§ Utilities may require deposits of commercial or farm customers if the applicant’s credit has 

not been satisfactorily established through provision of credit information, letters of credit, 
applicant’s business characteristics, assets and financial information.
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Tenant Bankruptcies
§ If a tenant files for bankruptcy, nothing prevents the 

utility from proceeding to place a delinquent electric bill 
on the landowner’s property.  Laskaris v. City of 
Wisconsin Dells, 131 Wis. 2d 525 (Ct. App. 1986).  

§ This includes delinquent bills of former tenants.  Matter 
of Doubtie, 39 B.R. (W.D. Wis. 1984).

§ If the landowner has filed for bankruptcy, the utility is 
prevented by the Automatic Stay from either placing the 
delinquent bill on the landowner’s property, or taking 
any other steps to enforce the lien against the 
landowner.  
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What To Do
When The Petition Comes

§ Write-off outstanding payments as of date of 
petition, subject to possible set-off of 
deposits
§ File Proof of Claim
§ Seek Administrative Priority claim (ch. 11)
§ Seek deposit to provide adequate assurance
§ Keep good records of customer payment 

history
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What to do BEFORE the Petition Comes
§ Minimize enforcement costs and write-offs on 

back end by being proactive
– TRIP
– Consider using collection agencies
– Consider using credit reporting services 

§ Monitor customer activity and keep good records
§ Make effective use of deposits
§ Standardize and publicize procedures
§ Establish good relations with landlords
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Questions?

Richard A. Heinemann
rheinemann@boardmanclark.com
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